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Oxford, Jun. 10. 1715. 
60 HERE As it hath been reported, both 
cs W before and ſince the 28th Day of May 
e laſt, the Birth-day of His Majeſty K ING 
« GEORGE, whom God long preſerve, 

“ That the Gentlemen of the Conftitution- 
„Club did prepare, or make, or,imploy;Per- 
* ſon or Perſons to prepare or make the Effi- 
« gies of the late Queen, or the Duke of Ormond; 
with an intent to burn them, or either o 
* them in the Bon- fire they deſigned to make 
e on that Day, EEE ai 

“We therefore the Deponents, whoſe Names 
*.areunder-written, do voluntarily make Oath, 
that the ſaid Report is all and in every Part 
© of it, groundleſs, falſe, and malicious; and that 
ve never did, either jointly or ſeverally, 
e prepare or make, or imploy any Perſon or 
* Perſons to prepare or make any ſuch Effigies, 
<< or {0 much as propoſe it at any of our Meet- 
te ings, or at any other Time, declare that we 
or either of us intended the ſame. 


HAHAHA HAY Y: 


This Depoſition was made and figned before 
Mr Vice-Chancellor, by all the Members of the 
Club then in Oxfo d, and by the reſt before 
ſome ſuſtice of the Peace in other Places. 
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THE 


SPEECH 


OF A 


MEMBER 


OF THE 


Conſtitution- Club 
at Oxford, Feb. 9. 1715-16. 


Being His 


DEFENCE 


Againſt certain ARTICLES Exhibi- : 
ted againſt him and ſeveral other 
Gentlemen, inthe Chancellor's Court 
there. 


Ads xxv. 8, — He anſwered for bimſelf Neither 
againſt the Law, neither agamſt the Temple, nor 
yet againſt Ceſar, bave I * nded any thing at all. 
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LONDON. Printed for Jobe Baler, at the 
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The SPEECH +4 Member 
5 the Conſtindion- Club 'at 
xford, Feb. 9 171516 


* I do not apprehend any LON 
thing very Material againſt me 

in the Depoſitions which have 

been read before you; yet! 
think my ſelf 2 not to 
fit down in Silence in this Cauſe, - as well 
on account of my own Reputation, as for 
the Satisfaction of my Superiors. 

Ot the 13 Articles which have been ex- 4re. 1 
hibited againſt me, the four firſt being only 3 4. 
Poſitions of Law, or Citations of Statutes 
which I am accuſed to have tranſgreſſed; I 
need only acknowledge the Truth of them, 

and paſs to the 5th. 

Which is the firſt Article of F ac, the . 5. 
firſt Charge of a Criminal nature. a 

It contains in Subſtance, That ( nat wich- 
ſtanding rhe Statute of the Univerſity appoin- 
ting a Penaly of 68. 84 for being at a Pub- 
lick Houſe) I was on the 28th of May laſt 
voluntary preſent at the Kings-Head T avern. 

i} TJ anſwer, That Ido oalunbaril acknowlege 
| that the ſaid 23th of May, being the Birth- 
= Diy of King G FORGE, I did, in Com- 
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02) 
pany with ſeveral worthy Gentlemen, vo- 
luntarily repair to the ſaid Tavern; in order 
to drink Health and Proſperity to His Ma- 
fy, and all His Royal Family. 
But whereas the Statute remitsthe Penal- 
ty upon any reaſonable _ to be approv- 
ed of by the Vice-Chancellor or Proftors, 
I deſire the aforementioned: Demonſtrati- 
on of my Loyalty may be accepted as a 
ſufficient Excuſe. | 
If this Excuſe be not admitted, my Plea 
is this, and I alledge, with Submiſſion to 
the Court, that the Chancellor's Court 
cannot properly, legally, and ſtatutably, 
take Cogniſance of this Matter: It doth 
not fall within the Juriſdiction of the 
—_ 7... 

My Reaſon is this. | | 

The Statute in all Caſes of this nature 
is plain and expreſs, that we muſt be 
deprehenſi; 50 Word, I underſtand to 
ſignifie actually taken, or perſonally caught 
upon the place. 

You were pleaſed the other Day, Mr. 
Aſſeſſor, to deliver your Opinion againſt this 
limited ſenſe of the Word, ſaying, that tho 
Meaning of deprebenſus was found out by 
any legal Method. | 

You will excuſe it therefore, if on ac- 
count of my neceſſiry Defence I produce 
thoſe few Authorities in the Civil Law, 
which I have ſince had Opportunity to 
conſult, | Depre- 


r II 8 — — — 


3 (3) | 
| Deprebendere eft quod Barbari dicunt cape- 
re in ipſo fafo, ſays Calvin in his Lexicon 

idicum, and Spigelius in his Lexicon, 

ris Civilis, * | OP 

In the Body of the Civil Law publiſhed 
at Geneva, I read the following Note, Ad 
Legem fi Barſatorem (Cod. lib. 8. Tit. 41, 
leg. 13  Advertas quod banc legem notant 
Doctors ad Queſtionem,,— Pone Statutum 
dicit, Si quis de nocte fuerit inventus cum 


armis punietyr tali pang. Viſus eft aliquis 


cum armis in nocte, au incideret in pænam ? 
Et disunt Doctores communiter quid non : 
Sed requiritur quod fuerit corporaliter appre- 
benſus. Which Opinion js there confirmed 
by ſeveral Authorities. 
Fulius Clarus makes the Caſe ſtill plainer, 
by propoſing the following Queſtion (Sen- 
tentiarum lib. 5. Stat. 6.) 7 
Quid ſi Statutum Puniat deprehenſum, cum 
armis, nunquid babebit locum in eo, qui non 
fuerit captus cum armis, ſed teſtibus convictus 
quod ea detulit 2 He ſays indeed, that the 
Gloſlary and Ripa hold the Affirmative, On 
the other fide he quoteth Authorities, and 
declareth his own Opinion in the fol- 
lowing Words, © ſed certe conſuetudo totum 
ſervat contrarium (ut atteſtatur Did, in 
© Prac. g. 33. dicens in fine, quod frequen- 
© toir conſuetudo'in toto orbe Chriſtiano eft 
& quod arma probibita deferens nunquam ea 
© amittit niſi effectualiter fuerit deprebenſus, 
9 B 2 e tiamſi 


—ͤ—ñ6740ẽ—— rr 


(43); 


c etiamſi conſtet illum arma detulife. Et 
ina ſervarem ſi 7 5 eontingeret. 


—— TS — ſ— — Bo 


Y w 


So that when the Statute ſays, that one 

who is deprebenſus ſhall be ſo and ſo puniſh- 
ed, to puniſh that Perſon when only con- 
victed by Witneſles, and not taken. ipſo 
Fadlo, is contrary to the Cuſtom of the 
I will not deny but that ſome Com- 
mentators 11 ſome Caſes do extend the 
Words Aer in crimine, ſo far as to 
ſignify Convictus As when the Crime is 
of a heinous, unlawful and publick Na- 
ture, and when the Intereſt of the Com- 
munity requires that it ſnould be puniſn- 
ed. But ſlight Faults of a private Na- 
ture, and in which the Good of the pub- 
lick is not concerned, are expreſsly ex- 
cepted. 27 


For an inſtance of this Diſtinction Si- 
chardus upon the Law Si Bar ſatorem puts 
the following Caſe, which is very near 
the ſame with our own. + 

Statutum eft in hic Schola,, ut qui noctu 
Fuerit inventus cum lumime, aut tumultuari, 
vel cum armis, vel Judengs, ut is teneatur 
certd pens non dicetur inventus niſi ap- 
nnn 2119 
And that he takes inventus to be of 
the fame Signification with deprebenſus ap- 
peareth by his following Words, in furto 
quidem aut Homicidio ſatis dicetur quis 
. däieprebenſis 


27 vel On þ uerit om 


eſſe furem vel Homicidam.—— Quoniam 
au ice intereſt ut puniatur, ſufficit t an- 
tummodo probatum efſe crimen. 

5 the Word deprebenſus to 
gn Convicted only in ſuch enormous 
Crimes as Theft and Murder, &c. and 
where the good of the Community and 
publick Safety require that the Offender 
ſhould be brought to Juſtice. 

But for Scholars to be at a publick - 
Houſe, and eſpecially oniy between the 
Hours of 7 and q, is a Crime of no ſuch 

publick or heinous. Nature; neither does 
the Intereſt of the Nation by any means 
depend upon the Puniſhment of it. 

The Statute againſt it is a dormant 
Statute, and is not once put in execu- 
tion within the Compaſs of many Tears. 
And as this Limitation of the Word 
deprehenſus to its moſt uſual and plain 
meaning, namely, taten ipſo facto, is juſti- 
tied from the Nature of the Offence ;, ſo 
is it likewiſe from ſeveral Circumſtances 
in. the Univerſity Statutes. 

In the foregoing Statute except one (Tit. 
15. F. 3) againſt Scholars being preſent at 
the 2 Hall, a Penalty is to be in- 
flicted wnicuiq; ibidem deprebenſo „taken 
there, uon the places, | 

in the immediately preceding Statute 


which forbids Scholars to frequent Towns- 
mens 


. 
— — 


—— 


Ca) 


mens Houſes (which is parallel to the 
preſent Cafe) it is faid, / quis in ii lem 


vel earum aliqus deprehenſus fuerit, taken in 


any of thoſe Houſes. 


And again in this very Statute the 
Words are, fic deprebenſus, ſo taken. | 

I obſerve likewiſe that the Statute of- 
ten ſays, that the Offenders ſhall be 
puniſhed pro arbitrio Vice-Cancellarii aut Pro- 
curatorum, qui deprehenderint. Whereas ac- 
cording to this Court-ſenſe of the Word, 
they cannot be taten by the Profors at all; 
Thoſe who are proſecuted in the Office 
are not deprebenſs by the Proctors, but 
by the Court; nor are they puniſhed pro 
arbitrio Procuratorum but pro. arbitrio 
Fudicis, y | 

I find alſo in the Statutes, /i quis depre- 
hendetur in the future Tenſe, and ſi quis 
aepre henſus fuerit delinquens, & depre- 
benſus intereſſe in the preſent Tenſe, as 
an Argument that we muſt be taken in 
the Fact; But can no where ſee depre- 
henſus deliquiſſe, interfuiſſe in the paft 
Tenſe, to countenance a Proſecution of 
this Nature. : ! 

There is an inſtance of this Diſtinction 
in Sichardus ſo very appoſite to the preſent 
Caſe, that it almoſt feems calculated on 


: 
: 


- purpoſe: But I ſhall not trouble the Court 


with the Repetition of it after-it hath been 
Spoken to by Mr Thomas, © | 


bj hy „ oa 


| ( 
WN Aſſeſſor deſiring to hear the Caſe again, 


e Defendant read it as found in Sichardus 
in Cod. lib. 6. Tit. 1. I. 3. de ſervo fugitivo. ] 
Diſtinguendum eſt ciroa illud verbum de- 
prehenſus quia aut ponitur circa maleficium 
quod jam eſt commiſſum, ut ſi - dicatur, 
quiſquis deprehenſus fuerit feciſſe homicidi- 
um, ei amput abitur caput. Quia verbum eſt 
relatum ad malificium præteritum, ideo depre- 
bend? dicitur non tantum ſiquis dixerit ſe in- 
terfuiſſe homicidio, verum etiam deprebenſus 
dlceretur qui 2 teſtes convinceretur. 
Si autem illud verbum ( ſc. deprehenſus )re- 
ferretur ad futurum delictum, tunc requi- 
retur actualis deprehenſio.—Exemplum.— 
Dicit Statutum Univerſitatis, fi quis depre- 
henſus fuerit ex Studentibus qui Lupercal: - 
bus perſonatus ambulaverit, luet pænam unius 
aurei : Unde fi poſt Lupercalia aliquis 
deferratur Rectori tanquam e ſus Lar- 
varus 1s poterit dicere verba ſic ſonare, 
2 fuerit deprehenſus larvatus, ſed 
e a nemine eſſe deprehenſum actualiter. Er 
fs deinde dicatur, poſſe teſtibus probari, 
id teſtimonium non recipitur, quia verbis Sta- 
tut i eft ſtundum. 8 | | 
beg leave allo to add, that this Pro- 
cedure ſeems no more Reaſonable than 
Statutable, The Penalty by the Statute for. 
being taken in a Publick Houſe is determi- 
ned to be 65. 84. as a ſufficient Puniſhment- 
for ſuch a Fault: Bur by this means (ſo 
| numerous 


1 


numerous, tedious, and expenſive are the 


Formalities of the Civil Law) it may pro- 
bably amount to 5 J. a Puniſhment neither 
adequate to the Fault, nor agreeable to th 
— 
This is no light Matter, but may prove 
of dangerous Conſequence. The Statute 
ſays, that any one taken at a Publick-Houſe 
foall for the 1ſt and 2d time pay 6s. 8d. 
For the zd he ſhall be *. * a Month, 
for the 4th be expell d the Univerſity. 

Now how few of the whole Matricula- - 
tion have not been four times in a Publick- 
houſe ? And if the Statute be allowed to be 
put in execution, whenever the Court 
ſhall think proper to make a ſtrict reſearch, 
and examine Drawers ec. upon Oath ; ſure 
I am that we ought all to look about us, 
and to obſerve upon what a precarious 
foundation our Privileges ſtand; to conſider 
that we are liable to Mulcts, Impriſonment, 
or Expulſion, at the fole pleaſure of the 
Vice-Chancellor : Nay, that it lyes in his 
power even to extirpate the Univerſity, and 

y expelling all its Members, to deſtroy and 

aboliſh the very Name and Thing. 
There is no doubt but many other Rea- 
ſons might be urged, many more Authori- 
ties eaſily produced by any perſon of a 
tolerable Knowledge in the Civil Law. 
Theſe few will J hope be thought a ſuffi- 
ent foundation for my Plea, that Mr Vice- 
Chancellor 


% EIS 


22 

Chancellor cannot regularly promote the 
Office agaĩnſt me. And I am perſuaded that 

ſuch a Conſtruction of the Word depreben- 

ſus will not be received, as ſhall be found 
contrary to Law, to Statute, to Reaſon 

and common Senſe, and may be fatal in 

the conſequence. ee, ne 
The 6th Pretended Article being only £5. 
2 general Charge, is anſwered by a gene- Confticuri- 
ral Denyal. 8 
The 7th pretended Article (which is à ele. 
Specification of the former) ſets forth, 

That ſome time within the ſpace of a Tear be- 

fore the 28th of May laſt, I did inſtitute, 

or at leaſt was preſent at an unlawful Club; 

or Conventicle at the Kings head-Tavern, 

in which it was propoſed, conſulted, or deli. 
berated, to do ſomething extraordinary 4- 

gainſt the publick Peace and Tranquillity of 

the Oniverſity on the 28th of May then co- 

ming. And that I, or ſome one in my Com- 

pany, did declare, that what was ſo conſul- 

ted about would Afﬀront the Oniverſity, or 

the Vice-Chancellor, and occaſion a Mob. 

And that in order to carry on ſuch Conſulta- 

tion the more ſecretly and clandeſtinely I, 

or ſome one in my Company, did bid one Fran- 

cis Clarke a Drawer to go out of the Room. - 
Upon the fingle Evidence of Clarke 

1 this Charge of a Conventicle is ſappor- 

; ted. 1 = 

0 C It 


bid id 3 Way TYM 


— — 7 8 4 
0 by — q > = 


{ 
{ 
| 
Þ 
4; 
4 
; 
| 
| 


. — 
: 2 4 — 2 5 4 * 
af — — _— — —— — - — — ov EL. .- — — — * 
py — >. we . — 0 — 22 - - . 
- _ — — —ñ——ä—j—ůF' CE on 
. b Ev * 2 c - * 


(10) 


It is a known Sanction of the Imperial 


Law, (Cod. lib. 4. Tit. 20. 1 9) that ave 


Witneſs alone ſhall not ſuffice in any Cauſe, 
altho' he have the Honour to be 4 Senator. 
And (hall a Mercenary Drawer, who lives 
by Half-pence and Farthings, and the 
Droppings of a Tap, be heard againſt ſo 
many Gentleinen of unexceptionable Cha- 
racers, of known Honour and Integrity? | 

But I need not inſiſt upon the inſuffi- 


. ciency of one Witneſs: Becauſe Clarke is 


no Witneſs at all: His Evidence is defi- 
cient in all the Properties of a full and 
juſt Proof; and ſpecifieth no Time, no 
Place, no Perſon, no Thing. Y 
The friſt part of his Depoſition (as far 
as it relateth to the Conventicle) is this, 
that I. with ſeveral others of the Conſtitu- 
tion/Club, did conſult and deliberate about 
doing fomething extraordinary on the 28th 
of May, againſt the Publick Peace and Tran- 
quillity of the Univerſity. WW 
No particular Time is here ſpecified 
when, no Place where, this Conſultation 
was. As to the Day, or Week, or 


Month, or Fear; the Houſe, the Town, 


the Nation, he is entirely looſe and unde- 


_ termined, And perhaps it is not without 


Reaſon that he is ſo extremely cautious, 
Had he mentioned any particular Time, 
or Flace, it is fifty to one but that ſome 
of us might have proved our-ſelves to 
have been at that time in another Place. 
Neither 


oO .. 


9 
Neither will he venture to be more par- 
ticular as to the Thing conſulted. 7238 
His Words are, That we did delibrate 4- 
bout doing ſomething extraordinary on the 28th 
of May, againſt the Peace of the Omwverſity. 
Something extraordinary] What? Did 
any of our Company uſe any Words to 
this Effect, We will do ſomething againſ} the 
Peace of the Univerſity ? Or if any one did, 
who 2 — No, this he doth not, cannot 
depoſe : But contrary to that ſettled max- 
im of Law, that « Witneſs is nat an Inter- 
preter or 4 Judge, takes upon himſelf (im- 
pudently as well as impertinently) to de- 
termine what is againſt the Peace of the 
Univerſity. Had he condeſcended to ſpe- 
cify in his Depoſition, what was the Sub- 
ject- matter of our Deliberation, it might 
then have been decided by a proper Judge, 
whether it were, or were not. againſt the 
Publick Peace of the Univerſity. But for 
himſelf to pronounce Sentence, carries a 
ſhew of more hain Authority; 
and Ages to come cannot but look upon 
the Conſtitution Club as a Conventicle, it 
being the Opinion of that eminent and 
Self-ſufficient Lawyer, Francis Clarke the 
Tapſter. | 
But he hath cleared pp the Matter in 
the Interrogatories; and to our Queſtion, 
what that Something extraordinary was, re- 
turned this fair Anſuer, that he can't 
tell CA The 


ticulars, and eſpecially who the Perſon 


0 12 9 ; 


The following Words of Clarke's Depo- 


ſition I ſuppoſe- to be defigned for a Rea- 


ſon or Proof of his former Aſſertion; 
namely, that ſome of the Company ſaid this 
world Affront che Vice-Chancellor, make 4 
Diſiurbarce, or occaſion 4 Mob. | 


And here again we are at a loſs for Par- 


was that ſpoke theſe Words. — But who- 


ſoever it was, it might be but his ſingle 
Opinion that ſuch or ſuch a thing (the 
Reſult: of a certain Conſultarion in the 


Clouds) would Affront the Vice-Chancel- 


lor, or occaſion a Diſtutbance : All the 
reſt of the Company might think far o- 


therwiſe ; and ſo, Sir, might you, if Mr 
Clarke had not kept the Matter as a Se- 
cret, Beſides, 


It ĩs poſſible that a thing very innocent 


in it ſelf, and by no means intended to 


diſturb the Peace, might, accidentally and 
by wiſconſtruction affront the Vice-Chan- 
. cellor, or make a Diſturbance. 

I muſt add, that Clarke's Evidence is a 
- digjunGive Propoſition, one Part of which 
may be true, and the other Parts falſe. 
The Article indeed uſeth the Conjunttion 


Copulative and. — that what was ſo con- 


-ſidted 'would affront the Univerſity, or the 
- Pice-Chancellor, and occaſion a Mob. But 


the Evidence falls ſhort of the Charge: 
It makes no mention at all of the Univer_ 


| 


So 
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ty, und puts the Parts of the Sentence 
dlijundively thus, — ont the Nie- hun- 


cellor, make 4 Diſtarbwnee, or ver aon 4 


Mob. 

We will ſuppole chen (but not own) 
the firſt Part of the Propofition, rhat #his 
ething would Afﬀront the Vite-Chancellor, 


to be true: A Conventicle can never be 


built out of theſe Words; nor do they 


prove any the leaſt intention to diſturb the 


publick Peace of the Univerſity : And that 
for this plain Reaſon, becauſe every Affront 
is not a Diſturbance of the Public Peace, 
nor is the Vice-Chancellor the Univer- 
„ 

80 fine z what is here alledged as an Ar- 
gument of Guilt, is a manifeſt Token of 
Innocence. For if ſome Perſon did declare 
that ſuch a thing (be it what it will) would 
Afﬀront the 2 hancellor, or ocegſion a 
Mob; the natural Conſequence to be 
drawn from ſuch a Declaration, the equi- 
table Conſtruction is, that we would not 
conſent to any thing which might prove 
even the innocent Cauſe of any Offence 
ot Diſturbance. _ 

So that the Compiler of this Article 
hath endeavoured to charge a Fact upon 
us, - becauſe we were againſt it: And to 
prove us guilty by that very Reaſoh 
which ſhe ws that we are not guilty. 

| | Clarke 


Clarke depoſeth likewiſe, That ſore of 


the Club obſerving him to be in the Room or- 
dered bir to be gone: Which very proba- 


bly is true. But that this was done is or- 
der to carry on any Conſultation againſt the 


Publick Peace, is abſolutely falſe. 


It is a very ſtrange and hard Conſttucti- 


on, that becauſe we would not permit a 


Drawer to be one of our Company; we 


muſt immediately be accuſed of ſome ill 
Deſign. Doth not every Gentleman take 


the Liberty to ſend away a Drawer, tho 


the Diſcourſe be never ſo Harmeleſs and 
Peaceable ? 


The Subſtance then of the 7th Article, 
and of that weak, and lame, and blind ſin- 


gle Evidence which was to ſupport it, a- 
mounts to this: 


That at a certain Time, no body knows 


when; Something was conſulted, no bo- 


dy knows what ; by ſome- body, no body 
knows whom; againſt the Peace of ſome 
Univerſit . 
The Proof (as I take it) is two-fold ; 
Ti. Becauſe what was ſo conſulted was 
oppoſed for fear it might by accident Af- 
front a Vice-Chancellor, or occaſion a 


Mob : and 


2dlz. Becauſe a ſawcy Drawer was not 


thought fit Company for Gentlemen. 


I know not whether [ ought to take no- 
tice of a ſmall Circumſtance in Clarke's De- 
| poſition, 


a . 
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Depoſition. which is this; That the Mem. 


bers of the Club uſed (as he faſhionably ex- 
prefleth himſelf) zo toaſt Healths out of 4 
Book; aud be particularl remembers that 
Mr L— uſed to toaſt Mr HO ADLY's 
Health. | e ION 
With what Deſign, or to what Purpoſe 
this Depoſition is made, is not” caſy to 
conjecture: But if that be any Satisfacti- 
on, I ſhall acknowledge the Truth of it; 
and declare withal, that we were not worthy 
to take the venerable Name of the Conſtitu- 
tion within our Lips, ſhould we not re- 
member and value that Vertuous, Lear- 
ned, and Unanſwerable Defender of it. 


The 8/4 pretended Article chargeth-me t. 8. 


with gathering together, or cauſing to be ga- 
thered together, and procuring a Multi tude 
or Mob by various Ways and Means ſpecified 
in the next Article to which accordingly 
I refer my ſelf. 2 


The gth pretended Article alledgeth, t. 9. 


that in order or with Deſſgn to gather a Mob, 
did on the 28th of May laſt, bring or heap 
together, or cauſe to be brought and heaped 
together, in the publick Street before the 
Kings-head Tavern (being an nnnſual Time 
and Place for Bonfires and Illuminations to 
be made or procured by Scholars) a great 
number of ures Togo and did erect the 


Jame, or cauſe the ſame to be erected into 


the form of a Bon fire: And did likewiſe 


place, 
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| place; ar cauſe to be placed; gre 
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at numbers af 
Candles in the Windows of the ſaid Tavern in 
order to be highted Hp. . | 1. 
Sir, that I (and others in my Company) 
did order a Bon- ſire and Illuminations on 
the 28th of May laſt, is true. But I'defire 
to diſtinguiſh between the Fa&s them- 
ſelves, and the Conſequence with which 
thoſe Facts are charged. 
Are Bon- fires and Illuminations forbid 


either by the Law bf Nature, or by any 


Pofitive Inſtitution ' Humane or Divine? 
Is there any moral Turpitude in them? Or 
are they contrary. to any Statute of the 
Realm, or Ordination of the Univerſity 2 
No. The frequent aſe of them even by 
the Governours of the Univerſity will e- 
vince the contrary. . So that it muſt be 
ſome peculiar Circumſtance, or Aggravati- 
on that can render them criminal. 
To which purpoſe it ſeems to be ex- 
hibited, that our Bon- fire and Illumina- 
tions were deſigned on the 28th of May. 
in the Publick Street before the Kings bead 
Tavern (being an unuſual Time and Place 
for Bon-fires and Illuminations to be made 
or procured by Scholars.) \ 82 
Gladly would I be. informed, why be- 
cauſe a thing is #nnſ#4l it becomes thereby 
unlawful ; willingly learn from ſome Per. 
ſon or Author learned iu the Law, what 


particular Times and Places are preciſely 


deter- 


the Publick Street before the King's- head 
N | D 
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| determined, and peculiarly ſet apart for 


Bon-fires and Illuminations; and eſpecially 
where and why theſe things are forbid on 
the .28th of May, and in the Street bs 
the Kings head Tavern. 

That "the 28th of May was an unte 
Time for Bon- fires is indeed true, and it 
could not well be otherwiſe: Unleſs we 
had celebrated King GEORGE'S Birth- 


Day, before he came to the Crown, which 


was effected but on the it of Augui# pre- 


ceding. 


So that it was our Misfortune rather than 


our Fanlt that his Majeſtys Birth-Day 
ſhould happen out but once within the 


compaſs of nine Months. However as 


this is a Fault which will probably mend 
every Year, we hope no Advantage will 


be taken from the unavoidable unuſual- 
neſs of the firſt Time; noCenſure be paſ- 
ſed upon ſuch a glorious Innovation. 

But the Publick Street is alſo an wanſual - 
Place for Bon-fires and Illuminations . 


Is the Publick Street an unuſual Place for 


Bon- fires? And is it uſual to make them in 


Private Houſes > Or why not in the Pub- 


lick Street before the King's. head Tavern, 
as well as in the Publick Street, before All- 


.  Soul's College, or in any other parts of the 
Street. 


Aud whereas it is further added, that 


> 
. 


is alſo an uuiſual Place for Illuminations to 
be made in ; neither my ſelt nor any in my 
Company will conteſt that Point; but 
readily acknowledge that it may be a lit= 
tle unuſual to make Illuminations in the 
middle of the Street. 

But the Sting of this Article ſeems to 
lie in the following pretended Aggravati- 
on, that we appointed this Bon-fire and 
Illuminations is order or with an Intention 
to gather a Multitude or Mob. wy 
If a Mob, or a Tumult, be the neceſſa- 
ry Conſequence of a Bon- fire, we ſhall find 
it difficult to excuſe our Intention. But 
then I ſhall beg leave to ask, with what 
intent do the Governours of the Univer- 
ſity appoint Bon-fires?— If they are guil- 
ty of deſigaing a Tumult, ſo may we: 
But if they are not guilty, neither are 
We. | 
But becauſe ſome Depoſitions are 
brought, I ſuppoſe, to prove our Intenti- 
on, I deſire to conſider them diſtinctly. 

One Conſtable (a Drawer) depoſeth, That 
our Faggots cauſed great numbers of People 
fo afſemble. — Poſſibly ſo, and yet we 
might not defign or invite that hopeful Al- 
ſembly. 

Mr n ſaith, That great numbers of 
People gathered together on account of this 
intended Bo-nfire in a riotous manner. 


It May well and Jjaſtly be ſaid that they 
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gather'd on account of this Bon fire, be- 
cauſe they were before - hand hired and en- 
couraged to prevent this and every other 
Demonſtration of a Loyal Joy on that 
happy Day: i e D* 

Clarke depoſeth, That theſe Aion (i. e. 
ſome Actions of his own) occaſioned great 
numbers of People to come together, who pul- 
led down the Faggots, fearing the Tavern 
mght be fired, as ſome of them ſaid. 

The whole number of Faggots was but 
a quarter of a Hundred, and theſe were 
divided into two Bon-fires, Mr Gogd- 
ſon and others obſerve, - that only ſome of 
theſe Faggots were ſet up in form of a Bon- 
the reſt being reſerved tor ano- 


And who knows what might have been 
the Conſequence of lighting elve Faggots 
at once in a wide Street, where they had 
ſo much room to do miſchief > And why 
ſhould not #h:s Bon-fire be thought too 
large by thoſe Perſons, who would have 
thought any ſo on the 28th of May? 
But in truth, Mr Aſſeſſor, the City was 
not in danger from our Bon-fire, but from 
the malicious and premeditated Oppoſition 
that was made to it, from the Seditious 
and (I may add) Treaſonable Clamours of 
and Practiſes ſome di/affeFed Incendiaries. =- 
Mr Prince is an Evidence on the ſame 
fide, and being a Member of the Univer- 
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D 2 fity, 


E 
fity, gives a weighty and concluſive Reaſon 
for what he depoſeth : That he ſeen 4 great 
number of Faggots erected : And that this 
intended Bon-fire ( as he believes) was defign+ 
ed to draw great numbers of People together : 
For the Mob did gather together upon bring- 
ing the Faggots. | 

Which may be equally true in Fact, and 
good Logick. \ 

Suppoſe I ſhould Reaſon thus: I ſaw 
three High-way-men knock down and rob 
a Traveller upon Hounſlow Heath - And 
this Traveller (as I believe) came to Houn- 
flow Heath with a deſign to be knocked 
down and robbed; for he was knocked 
down and robbed upon his coming thither. 

Extremely probable, as well as conſe- 


quential! But ſo far the Parallel will hold, 


that we were no more the occaſion of a Ri- 
ot by making a Bon-fire, than that Per- 
ſon was guilty of robbery for carrying Mo- 
ney in his Pocket. | 
Mr Prince adds, That be heard that the 
Club did order the Bon-fire to be made with 
an Intent to congregate the Mob together. 
He heard fo: From whom? — Perhaps 
from theſe very Perſons, who had the 


modeſty to invent the Calumny. | 
Mr Good ſon alſo, and others, heard it 
creditably reported that the Club had a de- 
fign to burn the Effigies of the late Queen, the 
then Duke of Ormond, and Dr „ 
; ir, 


rell. 
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Sw, it is very wen 4 that R. 
of this nature were induftriouſly . — 
about, not only in this Place, but ſeve- 
ral other parts of the Kingdom at the ſame 
time, as a Propolar Pretence to enflame 
the giddy Rabble. 

But as we kept no manner of Coneliion- 
dence with the Authors and Promoters of 
theſe Rumors, fo it happend that the 
whole Town was informed of our evil De- 
figns long before we had conceiv'd them : 
We were the laſt that were acquainted 
with our own Intentions. - | 

Give me leave then to think at leaſt our 
Uſage a little hard. 

We are firft loaded with the groffeſt 
Falſhoods, and moſt unjuſt Calumtifes by 
Perſons, who having no Honour of their 
own, bear but ſmall regard to the Repu- 
tation of others. Afterwards they turn 
the edge of their own Guilt npon us, and 
we muſt be made a Sacrifice to a Mob pro- 
voked and enraged by their wieked Sug- 
ſtions. And now again the fame 
groundleſs Reports are renewed as Evi 
dence in a Proſecution at Law. | 

But it is time to come to the laſt part of 
this Article, which ſets forth, that Far- 
things and Half-pence were thrown out of the 
Windows by me or ſome in my Company. 

I am by no means ſatisfied of the Guilt 

or Truth of this Charge : This 1. can 1 ang | 
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'Art. 10. 


( 22) | 


4s n cet when :Grft-1 entered he 


the Windows were all ſhut, an 
Order was made that no Money ſhould be 
thrown out : Neither were the Windows 
opened, till they were broke in pieces by 
a Volley of Stones. 

There is but one Witneſs who is poſi- 
tive that any Money was thrown out by 
any of our Company, and he cannot ſpe- 
cify the particular Perſon. And whoever 
it might be, he did not do it by my Pro- 
curement or Encouragement, or even to 
my Knowledge. 

But be that matter as it will : When we 
ſaw Money ſo plentifully fcatter'd among 
the Croud, when we heard them provo- 
ked to aſſault vs by tumultuous Clamors, 
an Ormond, 4 Bolingbroke, down with the 
Bon- fre, down with the Conſtitutioners, &. 
It became reaſonable as well as natural to 
think of Self- preſervation. 

I ſhall give no more Trouble upon this 
Article, in which I conceive nothing to be 
proved againſt me, but that I was one of 
thoſe who intended to make 4 Bon ff 
and Illuminations on King GEORGE's 
Birth. Day: A Charge which [ truſt I ſhall 
never be. aſhamed to acknowledge: An 
Intention, for which if all the World 
ſhould condemn me, I would ſtand fingle 
and abſolve my Self. 

The 1oth Article obje&eth to me as 
Criminal, That ſome Perſon did give me and 


. 
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dom of the Tavern 
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Company timely an Waruing 
= = A in to fear ory the Win- 
be broken, and the 
Houſe mucb damaged, if we proceeded in m 
king a Bon-fire and 1 Natwit h- 
ſtanding which we did wilfully, perverſely, 
and obſtinately proceed in and towards ma- 
Ling the ſaid Bon-fire and Wuminations ; and 
did make Illuminations, 
Purſuant to part of which charge, Clarke 
devs ſeth, That My Thomas commanded hin 
#0 liebe the Candles, which he refuſed to do, 
5 the Windows might be thereupon bro- 


2 Suppoſe we did * think Clarke's Fears 
to be well grounded ;-— Did a Bon: ſire or 
Illuminations give any j»ſ# Cauſe for ſuch 
an inſolent Aſſault ? Is this Treatment what 
ought to have been expected as the rety- 
ral Conſequence of our ſeaſonable Joy? Or 
were the Principles of this Place notori- 
ouſly ſuch, as to make us meceſſarily con- 
= that Illuminations on the KING's 
Birth-Day muſt draw upon us a Storm ? 
Certeinly not. 
On the other hand, ſuppoſe we did be- 
lieve Clarke's Fears to be juſt.— What! Muſt 
not I be permitted to do an innocent or a 
laudable Action, for fear oppoſition ſhould 
be made to it? Shall I be arraigned for 
* upon the Road, becauſe it can 
be proved that I had warning there was 


Danger 


. 
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of Robbery? Nay, muſt I ceaſe to be Loy- 
al, becauſe another is reſolved to be a Re- 


bel? —l. will not ſo dar be brought under 


the Power of any: And tho my Beha- 
viour may poſſibly be miſinterpreted as 
Imprudence, it can never be conſtrued as a 
Crime I may be thought a 74% Fool; but 
I will not be 'threatned i into a Coward and 4 
Knave. 

But indeed I am aim thi Article i Is 2 
Falſe Brother, crept in with a deſign to 
ruin the Cauſe, which it would be thought 
to ſerve. E 2 

For if * Drawer could eaſily obſerve 
ſuch: to be the Temper of the People, as 
to give juſt Grounds of fear that we ſhould 
de aſſaulted, if we were /o obſtinate as to 
wolte Bon: frei and Illuminations ; it is vi- 
fible at firſt view what ſort of Perſons ſet 
them to work, and that a Deſign was pre- 
vioully formed to promote an Inſurre&ion, 
and to begin (as the Rebels themſelves 
gave out) with the Demolition of the Con- 
ſtitution- Club. 

And as we were the firſt who felt the Fu- 
ry of that wild Project; the thing ſpeaks 
it ſelf to be the Product of Principles dia- 
metrically oppoſite to ours: Unleſs we 


can be thought ſuch weak Tools, as tobire | 


a Mob to cut our own Throats; or ſuch 
young Conjurers, as to ſpirit up a Devil, 
to carry away our ſelves. 

This 


(23) 

This Article further objecteth, and 
Clarke is Witneſs to the Truth of it ; That 
J did promiſe the Damage ſuſtained by the 
breaking of the Windows ſhould be made good * 
And that it was made good by Captain 
Thomas. 

Of what Law or Statute is this a Breach? 
Or what Inference can be drawn, but that 
it was generouſly done? — What if I and 
e Captain Thomas ſhould pay for all the 
D Windows that were broken about the 
t Town ? What Court of Jadicature would 
puniſh us? — This exceſs of Generoſity 
might pehaps bring our Prudence into 
Queſtion, but by no means affect our Ja- 
nocence. | Fo | 

[The Defendent being then told that the 
reſt were only cles of form, he omit- 
ted them ; but I ſhall ſet them down here 
with the defigned Anſwers. ] a 

The Eleventh pretended Article object- | 
eth, That by reaſon of the Premiſes or at 
leaſt moſt, or ſome one of them, I did on the 
28th of May laſt diſturb the publick Peace . 
and Tranquillity of the Univerſity: And that 
J am to be eſteem d a Diſturber of the Peace, 
and to be puniſhed as ſuch, according to the 
ve | Exigency of the Statutes. 
re But neither by reaſon of all, any, or e- 
th | ven one of the Premiſes am I to be cenſu- 
il, | red as a Difturber of the Peace. 

; * Let 
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Art. 13. 


(29) 


Let thoſe Anſwer this Charge, let thoſe 


be eſteem d Diſturbers of the Peace, who, 


as our Governours declare in their Pro- 
gramma of Jun. 4. To them unknown, did 
in a TIumultuous and Riotous manner wander 
jrom one part of the City to the other, 
breaking of Windows, rifling of Meeting Hou- 


ſes, and committing other Outrages. 


Had I been a real Diſturber of the Peace, 
I ſhould have mixed with this profligate 
Gang ; and then I might have lain hid a- 
mong the Croud, equally with the reſt, un- 
known, and undiſcovered to this Day. 

The twelfth Article is, that I am a Fel- 
low of New College ; and conſequently ſub- 
ject to the juriſdiction of this Court. 

That t am a Fellow of New-College I 
acknowledge gratefully, and the Conſe- 
quence willingly. 


The laſt Article objecteth, That I know, 


believe, or have heard, that the Premiſes all 
and ſingular were, and are true, publich, 
notorious, and manifeſt And that the pub» 
lick Voice and Fame hath laboured, and 
doth labour concerning the ſame. 

That all or any one of the Premiſes, ſo 
far as they are Criminal, are true, publick, 
notorious, and manifeſt, I neither know, 


nor believe. 


And as to any flying Reports: To curb 
the Tongues of Evil-Speakers, Lyars, and 
ag | | Slanderers, 
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Slanderers, is above our Power: Aud 
their reproaches are below our Care. 

It is ſufficient Satisfaction to me and the 
Gentlemen in my Company, that ſuitably 
to an Admonition in the Programma (Jun. 
4. 1715.) we have demeaned our ſelves with 
that Gravity, Sobriety, and Loyalty, as may 
moſt redound to the Honour, and Intereſt o 
the Univerſity z and entitle us to the Bleſ- 
ſing of Almighty God, the Approbation of 
Good Men, and the Continuance of His Ma- 
jeſties Royal Protection and Favour. 


I hope, Mr Aſſeſſor, J have made a full 
and ſatisfactory Anſwer to every Article 
exhibited againſt me, I believe that I 
have not omitted any part in the Charge 
or Evidence even ſeemingly material; and 


I know that I have not committed any Ac- 


tion really Criminal. | 
The whole of our Intention on the 28th 


of May, was a proper Demonſtration of 


Joy on that Auſpicions Day which gave 
Birth to His Majeſty. A Deſign not un- 
worthy of Imitation and Applauſe. 

But as this was tumultuouſly oppoſed 
by the Inſtigation of ſome Gentlemen o- 
ver our Heads; their turbulent Behaviour 
maſt be eſtemed an additional Juſtification 
of our Conduct. 

And if it had been proved that ſome of 
that Company gave a Barrel of Ale to the 


EA Nioters, 
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Rioters, and mixed themſelves with them, 


roaring and guzling, for an Ormond and 


4 Bolingbroke: 


If it had been proved that one of that 


Company adviſed Mr Thomſon as a Friend 
not to go to the Conſtitution Club on that 
Night for fear of an Aſſault : | 


If it had been proved that the ſame 


Perſon offered two Guineas to the Mob, to 
march and pull down the Meeting-Houſes. 

If it had been proved that another of 
that Company did actually 7reat the Rio- 
ters with a Barrel of Ale, at the Angel, after 
they had rifled the Meeting-Houſes : 

If theſe things had been brought under 
Examination, this whole Affair would be 
ſet in a much clearer Light: And then it 
might have appeared who were, as it is 
already manifeſt who were not, the Congre- 
gators of a Mob, and the Authors and main 
Abettors of all the Miſchiefs and Violence 
that enſued. None of us ſhould then have 
been ſuſpected for Diſturbers of the 
Peace of his Majeſty's Government : For 


whoſe Service I would rather dye under 


the Tortures of the Rack, than be found 
among the number of thoſe, who have 
contributed to make the Crown uneaſy on 
his Sacred Head. 

And were it not that my Hands are al- 
moſt tied up by my Profeſſion, I might 
now perhaps be pleading the Canſe of 
| ; Virtue 
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Virtue in his Majeſty's Camp at Sterling 
inſtead of anſwering to theſe pretended 
Crimes in the Chancellor's Court at Oxford. 
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| R Aſſeſſor thanked the Gentleman 
for his Loyal Speech, and ſaid 
he would conſider the Arguments. And 
about a Fort-night afterwards finding no 
Article to be proved; but only the 5th, 
(viz.) of a voluntary Preſence at a Tavern 
on the 28th of May; and judging the 
Obſervation of His Majeſty's Birth-day to 
be a proper Excuſe for ſuch Default, 
he acquitted the Defendant, and diſ- 
miſſed the Cauſe : Reſerving to himſelf 
a power of determining Expences. 

For I think it was urged by the 
Proctor for the Office, that the Defendant 
and others having not put in and proved 


that Excuſe by way of Defenſive Plea at 4 


proper Time, when they gave in their Anſwers 
to the Articles, andabyythat Means having led 
the Court into a great deal of Trouble ; they 
ought to be condemned in Charges : ( as 
well on the part of the Office, as to 
their own Proctor.) And therefore the 
Aſſeſſor ordered the Defehdant's Proctor 
to give reaſon before the next Court-day, 
why the Expences of the Suit ſhould not be 
laid on his Clients: or to that purpoſe. 

| Accord- 


(33 
Accordingly two of them delivered the 
following . Reaſons. in writing to Mr 
Aſſeſſor , deſiring they might ſerve for 
the other Gentlemen in the ſame Cir- 
cumſtances. 1 . 


„Mr 4. and Mr B. have been found 
Guilty of no Article charged againſt 
them, except that for being at 4 
Tavern: And the Penalty of this is 
« remitted on account of their alledg- 
ing for their Excuſe, (in their De- 
F+ fence at the time of Informations) that 
* they went to the Tavern to Celebrate 
* the King's Birth-day. 
 -.* But however the Queſtion remains, 
* whether. they ſhould not be Condemned 
* in Charges, and be obliged to pay the 
Expences of the Suit, becauſe they did 
e not urge this Excuſe ſooner in a regu- 
lar manner by way of Defenſive Plea. - 
They deſire therefore to offer their 
_ * 1; Why they did not alledge this 

** Excuſe in that manner: And 
* 2dly, Why the main of this Cauſe, 
and conſequently, the Charge occaſi- 
+ oned thereby, doth not depend upon 
their alledging, or not alledging it. 
One Reaſon why they did not 
put in ſuch Defenſive Plea is, be- 
.** cauſe it was a thing ſo very noto- 
| ** rious 


4 
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* tious that the 28th of May was His 
10 Majeſty's Birth-day, that for them to 
** attempt a proof of it, or their De- 
„ fign to obſerve it, ſeemed perfect 


vo ly needleſs. 


* Beſides, tho' they ſhould alledge 
this Excuſe, yet it being a matter of 
Favour, whether it ſhould or ſhould 
not be accepted, they did not think 
this a proper and neceſſary Defence, 
* when they were to anſwer to a 
% matter of Fact. And they were con- 
firmed in this Opinion, becauſe in 
their Informations 2 Mr Vice- Chan- 
cellor aud other Heads of Honſes, in 
* the preſence of Mr Aſſeſſor, ſeveral of 
the Conſtitution-Club did depoſe up- 
* on Oath, That the Celebration of His 


ot; Majeſty's Birth-day was the reaſon of 
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their going to the Tavern: Or to 
that effect. 
« And therefore as the Articles a- 


cc 


gainſt them were grounded upon thoſe 
Informations, and this Excuſe.upon Oath 
did not prevent this Article, they 
* could not well ſuppoſe the pleading 
of it afterwards would take off the 
*© Penalty. 


elf theſe Reaſons ſhould not be 


* thought ſatis factory, we add. 
8 aal, That the Main of this Cauſe 
doth 
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doth not depend upon our ſo alledg- 
ing or not alledging ſuch excuſe. 

* For we did not conteſt the Point 
of being at the Tavern, or join Iſſue 
in that Article; but acknowledged 
it from the Reianing, The Cauſe 
as to this Article was then at an 
end. So that we hope no Expences 


will be laid upon us, as mot being 


found Guilty of any Article in which 
Iſſue was joined. 
* Beſides, the Charge of being at a 
Tavern was very inconſiderable in 
reſpe& of the other Articles: And 
therefore our Plea and Proof of the 
above-mentioned Excuſe could have 
no effect upon the main of the Cauſe : 
And the Proctor for the Office muſt 
have ſtill endeavoured to have pro- 
ved the other Articles, notwithſtand- 
ing our being excuſed as to one. 
* When we mentioned it as a ſeem- 
ing Hardſhip, that ſo much Expence 
and Trouble ſhould be brought upon 
us only for being at a Tavern; Mr 
Aſſeſſor reply'd, that the Office weld 
ſcarce have been promoted againſt us 
or this Fault alone; but that Mr Vice- 
Chancelor having other Penalties to de- 
mand of us, and other more important 
Fi to charge us with., he thought 


ce proper 
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ay 


* proper to demand this Mules at the 


*-ſame time Or to this Effet, _ 
- *'Sg that the Trouble which the Court 
* ** hath been put to, and the Char 
* which have ariſen, do in no wiſe Te 
pend on our alledging or not alledging 
- oth Excuſe by way of Defenſive 
«6 lea. | 
* Nay, ſhould we have alledged and 
proved ſuch Excuſe, this very thing 
** muſt have cauſed an Additional Tron- 


„ ble to the Court. 


If therefore it (hall appear, 
Either that we had any reaſon not 
to put in ſuch Excuſe by way of 


cc 


* Defenfive Plea, 


Or that the chief Trouble and Exe 
* pences of this Suit were not cayſed 
by our not duly alledging the ſaid 
* Excuſe, | 
We cannot but hope that we ſhall 


not be Condemned in any Charges 


© in this Cauſe. 
But theſe Reaſons being found inſuf- 
ficient, the Defendants were Condemn- 


ed in the Expences of the Suit cum mode- 


ramine, with ſome; Alleviation. And ac- 


cordingly, when + a Bill of Charges was March 17. 


brought in, Mr Aſeſor ſtruck off about 


Twenty Shillings, 


As there lies an Appeal from 7he 


 Chancellors Court to the Delegates of Con- 


gregation , 
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aalen, if it be lodged within Fifteen 


ays, and thence to the Delegates of Con. 
vocation, the Defendants were of Opini- 


on that the following Queries afford | 


eff Juſt” Cauſe of appealing. 

Whether for. the Chancellor's Court to 
proceed againſt Scholars for being ata 
Publick-Houſe by way of Article and 
Proof, be a proper and ble Me- 
thod : "And if it be, 

"Whether the Penalty ought. not faſt 


to be demanded, before they are put to 


7 of a Proſecution at A : 
An 
Whether thoſe, who are gy Guil- 
ty of no Article in which they have 
Joined Iſſue, can be obliged to defray 
dhe Charges of the whole Suit. 
But beſides that ſome deference is due 
to the Opinion of the Court, the Gentle 
men found themſelves already involved in 
ſufficient Trouble and Expenes: The Cauſe 
having depended for abaut 8 Months; 
390; the whole Charge not - amounting 
els than 1001. And: therefore they 
Kat A themſelves with leaving it 


onlj {rating of the . Members. 7 
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And when the Conftitutioners (hall lay o- 
pen to publick view a full State of their 
Caſe, and appeal to theReaſon of Mankind, 
they are perſwaded that the Repreſentation 
of an Oxford-ſhire Grand-jury will appear 
to have proceeded either from Miſtake or 
Prejudice. They further hope to receive 
no more of thoſe Afﬀronts, Inſults, and 
Indignities, which as they chiefly proceed- 
ed from Perſons of the loweſt Rank in the 
Univerſity ; ſo are they the genuine Effect 
of Uncultivated Manners, and Gothick 


Principles, 
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